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DETAILED ACTION 
Claim Rejections - 35 USC § 102 

The following is a quotation of the appropriate paragraphs of 35 U.S.C. 102 that 
form the basis for the rejections under this section made in this Office action: 

A person shall be entitled to a patent unless - 

(b) the invention was patented or described in a printed publication in this or a foreign country or in public 
use or on sale in this country, more than one year prior to the date of application for patent in the United 
States. 

Claim 36 is rejected under 35 U.S.C. 102(b) as being anticipated by Wyler et al. 
U.S.C. 102(b) as being anticipated by Wyler et al. The patent to Wyler et al teaches 
structure as claimed including a pallet (10) having at least one deck member (either one 
of Wyler's reinforcing bars 32 or Wyler's deck 14 and reinforcing bars 32 taken 
together), the pallet prepared by a method comprising: providing the at least one deck 
member having a first surface and a second surface (Wyler's reinforcing bar 32 has a 
top surface 34 and a bottom surface) and mechanically scuffing at least one of the first 
and second surfaces! of the deck member to define a slip-resistant surface thereon 
(Wyler's top surface 34 of reinforcing bar 32 is an anti-skid surface 36 formed by 
roughening or knurling). The only possible distinction between Wyler and claim 36 is 
the limitation that at least one of the first and second surfaces of the deck member is 
mechanically scuffed: to define a slip-resistant surface thereon. This limitation is not 
restricted to mechanically scuffing either the entire upper or lower surface of the deck 
member (e.g., Wyler's upper surface 20 of deck 14). Instead, this limitation requires only 
that any surface of a deck member of a pallet be mechanically scuffed to define a slip- 
resistant surface thereon. Since Wyler's top surface 34 of reinforcing bar 32 of pallet 10 
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is rougliened or l<nurled to form an anti-sl<id surface 36. Tlie metliod of mal<ing 
limitations do not affect tlie product itself (i.e., the claimed pallet)and therefore cannot 
impact patentability to the product. The claims include product-by-process claims. Even 
though product-by-process claims are limited by and defined by the process, 
determination of patentability is based on the product itself. The patentability of a 
product does not depend on its method of production. If the product in the product-by- 
process claim is the same as or obvious from a product of the prior art, the claim is 
unpatentable even though the prior product was made by a different process. It is 
noted that "scuff' is defined as "to be or become marred or scratched" ("The Random 
House College Dictionary). The surface of Wyler is defined as knurled or roughened, 
such provides a marred, scratched and scuffed surface. The patent to Wyler teaches 
structure as claimed. 

Claim Rejections - 35 USC § 103 

The following is a quotation of 35 U.S.C. 1 03(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or deschbed as set 
forth in section 102 of this title, if the differences between the subject matter sought to be patented and 
the phor art are such that the subject matter as a whole would have been obvious at the time the 
invention was made to a person having ordinary skill in the art to which said subject matter pertains. 
Patentability shall not be negatived by the manner in which the invention was made. 

The factual inquiries set forth in Graham v. John Deere Co., 383 U.S. 1 , 148 
USPQ 459 (1966), that are applied for establishing a background for determining 
obviousness under 35 U.S.C. 103(a) are summarized as follows: 

1 . Determining the scope and contents of the prior art. 
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2. Ascertaining tlie differences between tlie prior art and tlie claims at issue. 

3. Resolving the level of ordinary skill in the pertinent art. 

4. Considering objective evidence present in the application indicating 
obviousness or nonobviousness. 

Claims 22, 23, 26, 29-31, 34-37, 39-55 rejected under 35 U.S.C. 103(a) as being 
unpatentable over Pigott et al ('395) in view of Wyler et al and Fingerson. The patent to 
Pigott teaches a plastic pallet (fig. 1) having upper and lower decks (12) and a plurality 
of supports (14) therebetween. The upper and lower decks are separately molded and 
are attached to each other via the supports. Spaces between the supports define fork- 
receiving regions. For claims 22, 23, 26, 29-31 , 34 and 35-37, Pigott fails to teach that 
the top surface of the upper deck, the bottom surface of the upper deck (in the fork- 
receiving regions), and the bottom surface of the lower deck are scuffed to create slip- 
resistant surfaces. First, Wyler teaches the benefits of having slip- resistant/anti-skid 
surfaces on the top surface of the upper deck (to inhibit movement of the payload 
disposed on the pallet; see column 1, lines 64-67), on the bottom surface of the upper 
deck (to prevent slippage of the pallet when it is being moved; see column 2, lines 45- 
47), and on the bottom surface of the lower deck (to ensure non-slip contact with a floor 
or racking structure; see column 2, lines 26-28). Second, Fingerson teaches the 
concept of roughening/scuffing a surface in order to make it into an anti-skid surface 
(see column 6, lines 5-8). It would have been obvious to one of ordinary skill in the art at 
the time of the invention to modify the pallet of Pigott by roughening/scuffing the top 
surface of the upper deck, the bottom surface of the upper deck, and the bottom surface 
of the lower deck thereof, because of the advantages taught by Wyler. Furthermore, 
scuffing the pallet surfaces, such as is taught by Fingerson, is an easy and non- 
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expensive way to provide anti-sl<id surfaces on tlie pallet of Pigott. The method of 
making limitations do not affect the product itself (i.e., the claimed pallet)and therefore 
cannot impact patentability to the product. The claims include product-by-process 
claims. Even though product-by-process claims are limited by and defined by the 
Process, determination of patentability is based on the product itself. The patentability of 
a product does not depend on its method of production. If the. product in the product-by- 
process claim is the same as or obvious from a product of the prior art, the claim is 
unpatentable even though the prior product was made by a different process. The 
provision of a dull, shiny, finished surface is a matter of desirability and choice since 
such would perform equally as well. It is noted that "scuff' is defined as "to be or 
become marred or scratched" ("The Random House College Dictionary). The surface of 
Wyler and Fingerson is defined as knurled or roughened, such provides a marred, 
scratched and scuffed surface. 

Claims 24, 25, 27, 28, 32, 33 and 38 are rejected under 35 U.S.C. 103(a) as 
being unpatentable over Pigott et al (5,197,395) in view of Wyler et al and Fingerson as 
applied to claims 22, 23, 26, 29-31 , 34 and 35-37 above, and further taken with or 
without of Sturgis. As stated above, Pigott in view of Wyler and Fingerson teaches the 
specifications of claims 22, 26, 31 and 36 above, including a pallet with various scuffed 
surfaces. For claims 24, 25, 27, 28, 32, 33 and 38, Pigott in view of Wyler and 
Fingerson fails to teach a means for scuffing the surfaces. The method of making 
limitations do not affect the product itself (i.e., the claimed pallet)and therefore cannot 
impact patentability to the product. The claims include product-by-process claims. Even 
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though product-by-process claims are limited by and defined by the process, 
determination of patentability is based on the product itself. The patentability of a 
product does not depend on its method of production. If the product in the product-by- 
process claim is the same as or obvious from a product of the prior art, the claim is 
unpatentable even though the prior product was made by a different process. However, 
although such carries no weight in a utility claim, the patent to Sturgis teach a cup- 
shaped abrading brush with wire tufts (see Fig. 1). This type of brush would be more 
than capable of scuffing the plastic surfaces of a pallet, as desired/needed, and 
therefore, it would have been obvious to use such a brush to scuff the surfaces of the 
pallet of Pigott in view of Wyler and Fingerson. It is noted that "scuff' is defined as "to 
be or become marred or scratched" ("The Random House College Dictionary). The 
surface of Wyler and Fingerson is defined as knurled or roughened, such provides a 
marred, scratched and scuffed surface. 

Response to Arguments 
Applicant's arguments filed 06/30/08 have been fully considered but they are not 
persuasive. See above rejections. It is repeated, the applicant has provided an affidavit 
filed under 37 CFR 1 .132. The declaration under 37 CFR 1 .132 filed 01/03/05 is 
insufficient to overcome the rejection of the claims based upon 35 USC 102b rejection 
under the patent to Wyler et al as set forth in the last Office action because it fails to set 
forth facts that are germane to the rejection at issue, the showing is not commensurate 
in scope with the claims. Applicant in the declaration has made conclusions and 
assumptions that are based on opinion. 
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Conclusion 

THIS ACTION IS MADE FINAL. Applicant is reminded of tlie extension of time 
policy as set forth in 37 CFR 1 .136(a). 

A shortened statutory period for reply to this final action is set to expire THREE 
MONTHS from the mailing date of this action. In the event a first reply is filed within 
TWO MONTHS of the mailing date of this final action and the advisory action is not 
mailed until after the end of the THREE-MONTH shortened statutory period, then the 
shortened statutory period will expire on the date the advisory action is mailed, and any 
extension fee pursuant to 37 CFR 1 .136(a) will be calculated from the mailing date of 
the advisory action. In no event, however, will the statutory period for reply expire later 
than SIX MONTHS from the mailing date of this final action. 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Jose V. Chen whose telephone number is (571)272- 
6865. The examiner can normally be reached on m-f,m-th 5:30am-3:00pm. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Lanna Mai can be reached on (571)272-6867. The fax phone number for 
the organization where this application or proceeding is assigned is 571-273-8300. 
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Information regarding tlie status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). If you would like assistance from a 
USPTO Customer Service Representative or access to the automated information 
system, call 800-786-9199 (IN USA OR CANADA) or 571-272-1000. 

Jose V. Chen 
Primary Examiner 
Art Unit 3637 

/Jose V. Chen/ 

Primary Examiner, Art Unit 3637 
09/17/08 



